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New Insurance Guidance Published

The new responsibilities placed on public
authorities under the Act will need to be brought to
the attention of prospective procurers at an
opportune point in the procurement process and
will also be referred to in the contract itself. In the
current climate, it would be advisable for parties to
identify what information is commercially sensitive
and over what period of time that information is
likely to remain sensitive. Where this detail is
reflected in the contract it would give the
contractor a degree of certainty, subject to the
public interest test. Alternatively, a consultation
procedure could be created whereby the
contractor would provide advice where a request
is received as to what information would prejudice
its commercial interests, were it to be released.

Future Developments

The Act provides the Secretary of State with the
power to designate ‘Additional Public Bodies.’
For this to occur, he must be satisfied that the
organisation exercises public functions or
provides contracted out public authority
functions. It is likely that contractors, partners,
PFI companies or arm’s length management
organisations (ALMOs) will be designated
‘Additional Public Bodies’ in time. If this occurs,
the obligations and duties under the Act would
then apply to these contractors.

Conclusion

The introduction of the Act has been well-
publicised and the public sector has been
preparing for the new regime for some time. It is
likely that they will find themselves dealing with
numerous requests on an on-going basis. As a
result, it is vital that when negotiating contracts
that private contractors protect sensitive
information as much as possible, whilst at the
same time recognising the realistic capability of
the public sector to meet their demands.

The long-awaited review of how to treat the issue of insurance
costs on PFI schemes has now been concluded. PUK have
issued guidance which explains how Authorities should
address an Insurance Cost Sharing Schedule (‘ICSS’), to be
included as part of the standard documentation for PFI
projects.

It is expected that the ICSS will become a standard feature of
both PFI and PPP projects, as Contractors look to Authorities
for relief against the uncertainties posed by future changes to
the insurance market over the lifetime of contracts.

The ICSS anticipates that the insurance costs to be paid by the
Contractor will be solely for the Contractor's account, unless
the relevant costs increase or decrease by 30%. This is to be
reviewed every two years. Authorities can consider the value
for money offered by increasing the threshold up to 50%, and
also consider moving the review to take place every three
years.

If the changes in insurance costs are due to insurance premium
tax, fees and commissions, or the actions of the Contractor,
then these are for the account of the Contractor.

Where the increase in costs of insurance exceeds the agreed threshold, then the
Authority will be liable for 85% of the cost above that threshold. Where the relevant
costs decrease below the threshold, the Authority will take 85% of the additional
saving below that threshold. This sharing mechanism provides an incentive on the
Contractor to ensure that insurance costs are minimised. In order to succeed, this
mechanism will require Contractors to engage in an open and transparent process of
demonstrating the costs of insurance, so that the variation between modelled and
actual costs can be viewed and understood by both parties.

After the long period of consideration and consultation over the drafting of the ICSS,
it is to be hoped that the mechanism can be accepted by all parties as being a fair
and appropriate sharing of risk.

In addition to the ICSS, PUK have also issued a Standard Required Insurance
Schedule Pro Forma, which sets out a template for the required insurances. This Pro
Forma should assist parties in agreeing the final form insurance schedule for inclusion
within the project documents. There are also detailed notes on how to address the
difficult position of the unavailability of terms or conditions on the subsequent renewal
of insurance. This wording provides that if particular terms or conditions are not
available, then the whole insurance risk should not be considered to be unavailable,
instead the alternative or replacement term shall apply.

Further details of the guidance can be found on PUK’s website at
www.partnershipsuk.org.uk.




